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the members of the Supreme Court of the United States, upon the 
question of limiting the admiralty jurisdiction of the federal courts 
to tide water. That controversy has been distinguished for great 
ability and profound learning. It has been attended with all the 
sensitiveness (and yet without any of the arrogance or acrimony) 
which characterized the struggle for jurisdiction in England between 
the courts of common law and those of the admiralty and chan- 
cery, in the early part of the seventeenth century. We are well 
satisfied with the interpretation of the constitution, as to the extent 
of the admiralty powers possessed by the general government, 
which is now established by the mature judgment of the Supreme 
Court of the United States ; and it is enough to know, that the 
case of The Steamboat Thomas Jefferson vs. Johnson et al„ 12 
Wheat., and The Orleans vs. Phcebus, 11 Peters, are overruled 
eases, and that the doctrine maintained by the Supreme Court in 
the cases of the Genesee Chief and steamboat Magnolia, fur- 
nishes a rule of decision which is of paramount authority in all the 
courts of the United States. 

On the whole, we are of the opinion, that the admiralty jurisdic- 
tion of this court is rightfully exercised over the vessel seized in 
this case, and that it is no valid objection to the jurisdiction, that 
the vessel, at the time of seizure, was not enrolled and licensed for 
the coasting trade, or engaged in the business of commerce and 
navigation between different States or Territories. 

In the Court of Common Pleas of Hamilton County, Ohio. 

CHESTER BAXTEE VS. WM. P. AND EMILY A. KOELOFSON. 

1. Where a married woman executed a mortgage upon her separate property under 
representations which were false and fraudulent, which mortgage would not have 
been executed had such misrepresentation not been made, and at the same time 
her husband made a negotiable promissory note which was secured by, and ac- 
companied this mortgage, and such negotiable promissory note passes into the 
hands of a holder without notice for value, the wife may make a valid defence 
to such note, because the mortgage is the principal debt, and the negotiable 
paper is incident to it. 

2. A mortgage is in no sense a security similar to a negotiable promissory note, 
and does allow the principles of law which apply to notes or bills to be applied 
to it. 
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3. A note which accompanies a mortgage is subsidiary to the mortgage, and cannot 
be treated as an independent contract of itself. 

4. A defence valid on the ground of fraud as between mortgagor and mortgagee 
will be valid as between the mortgagor who is the maker of a negotiable note 
secured by mortgage and an endorsee of such note, even though the latter be a 
holder for value. 

5. Reeves v. Scully, Walker's Ch. 248, and Fisher v. Otis, 3 Chandler, 86, com- 
mented on. 

6. Where a married woman mortgages her separate property to secure the notes of 
her husband, and such mortgage is procured by misrepresentation, she may 
defend against a suit to foreclose, when it is attempted to charge the land with 
the debt, when no defence would be open to her husband in an action against 
him on the notes by an innocent holder for value. 

Collins, J. — This is a suit to foreclose a mortgage made by de- 
fendant, May 27th, 1854, to secure ten notes, made by defendants, 
William Roelofson, of same date, payable to the order of Cassius P. 
Peck, and given to secure the payment of $10,000 five years after 
date, with interest, payable semi-annually, at the rate of ten per 
centum per annum. 

William F. Roelofson makes no defence to the suit. His wife 
files an answer by her next friend. The property mortgaged was 
the separate property of Emily A. Roelofson, wife of Wm. F. Roe- 
lofson, whose notes were to be secured. 

To her answer a demurrer is interposed ; and the opinion of the 
Court is required upon the following facts : — At the same time that 
Mrs. Roelofson executed the mortgage in this suit, and as a part of 
the same transaction, she executed eight other mortgages, to secure 
other notes of her husband, amounting in the aggregate to $75,000, 
all payable to the order of C. P. Peck, and bearing ten per cent, 
interest, and all the mortgages being upon her separate property. 

The mortgages were duly recorded, and delivered with the notes 
to Mr. Peck, for the purpose of being taken to the East and sold, 
for the benefit of Mr. Roelofson. The notes were sold and en- 
dorsed, and the mortgages assigned by Peck, and came into the 
hands of plaintiff as a bona fide endorsee, or purchaser. 

It is further alleged that Mrs. Roelofson was induced, by false 
and fraudulent misrepresentations made by said Peck, to execute 
all of said mortgages, to wit : That said Peck represented to her 
that he intended to establish a banking business in partnership 
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with her husband, having a house in New York, and another in 
Cincinnati, and that about $50,000 of the money to be raised on 
said notes and mortgages, was to be put into said business, as her 
husband's share of the capital ; and that the balance of the pro- 
ceeds, to the amount of twenty, or not to exceed twenty-five thou- 
sand dollars, was to be applied in liquidation of a debt which her 
husband owed to the house of C. P. Peck & Co., in New York, as 
his share of the loss in a disastrous corn speculation. Whereas the 
fact was, as Peck well knew, that the liability of her husband to the 
firm of C. P. Peck & Co., of which said Peck was a member, was 
fully equal to the whole amount of said notes, and her husband 
being insolvent, Peck contrived this fraud to obtain security for her 
husband's large indebtedness upon her separate property ; and that 
she would have made neither of said mortgages, except she had 
believed that it would not only release her husband from all indebt- 
edness, but furnish him also a capital of $50,000, or more, to 
establish a banking business, and that she has never assented to 
any other use of said notes and mortgages. 

Now, upon this state of facts, I have no difficulty in declaring 
that the defendant's mortgages were obtained from her by false and 
fraudulent pretences ; and, while in the hands of the mortgagee, 
were totally void. The difficulty of the case arises from the fact, 
that the mortgages were made to secure negotiable 'promissory notes, 
and, with the notes, have passed into the hands of holders without 
notice and for a valuable consideration. No defence can be made 
against the notes, and judgment must be given against W. F. Eoe- 
lofson, maker. Can any defence be made by Mrs. Roelofson 
against the enforcement of the lien created by the mortgages on 
her separate property ? Is a mortgage negotiable so as to cut off 
all equities between the original parties, when it is made to secure 
and accompany a negotiable instrument, and passes with that instru- 
ment into the hands of an innocent holder ? 

It would seem, from the prevalence in our money market of mort- 
gage notes, and their frequent sale, with an assignment of the 
security, that this question must have been often raised, and that 
the rights of the assignee of such mortgages must have been well 
defined by adjudication. Yet, judging from failure of counsel on 
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either side, after the most diligent research, to produce any well- 
considered decision upon the point, (and from such further examina- 
tion, as in the pressure of other business, I have been enabled to 
give,) I am without a well-considered precedent in the cases, or any 
direct rule in the elementary treatises by which to be guided in my 
decision. I must therefore treat the present case as one of first 
impression ; and being such, it is with a less degree of confidence 
that I announce the conclusion to which I have arrived. 

There is no difficulty in stating the general rule to be, that mort- 
gages, as such, are not negotiable — they are mere ehoses in action 
— simply a right in the mortgagee to subject specific property to 
the satisfaction of his debt. If he assigns his right, the assignee 
takes it subject to all equities or matters of defence then subsisting 
between him and the mortgagor. The books are full of cases show- 
ing all manner of defences which the mortgagor has been permitted 
to make against the assignee. 1 Hilliard on Mortgages, 361, sec. 
50 ; 24 Pick. 221 ; 22 Pick. 231 ; 7 Vesey, 28. 

Different practices have, however, prevailed in regard to the 
mode of evidencing the debt secured ; it being sometimes evidenced 
only by a recital, acknowledging it in the clause of defeasance, in 
the body of the mortgage. 

But in New York, and other of the Eastern States, as well as in 
England, the debt was commonly evidenced by a bond under seal ; 
the reason being, that while a mere note would outlaw in six years, 
a bond would not be barred in less than fifteen. Hence in those 
markets the common phrase is bonds and mortgages — and rarely, if 
ever, do we hear of a note secured by mortgage. This will suffi- 
ciently account for the absence of adjudicated cases in those States. 
It is, perhaps, more a Western custom, where seals to evidences of 
debt lend no additional sanctity, to make use of negotiable notes 
and mortgages, and we shall see, the only two reported cases bear- 
ing upon the direct question before us, are found, one in Michigan, 
the other in Wisconsin. 

If a mortgage, as such, becomes subject to the rules of negotiable 
instruments, when made to secure a negotiable instrument — by 
what reason or authority is it ? The debt is one thing, the pledg- 
ing of specific land for its security, another. The contract for the 
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pledge may not be marie until long after the contract of the debt, 
and it may be canceled long prior to the debt. It is true, the con- 
tract of pledge cannot exist prior to the debt, or after it. It is, in 
other words, an incident to the debt, but not a necessary incident. 

Because the debt is in negotiable form, must, therefore, the 
pledge be also negotiable? 'Must the incident, merely because it is 
an incident partake of all the qualities of the principal ? The pa- 
rasite cannot stand without the oak on which it climbs — if the oak 
falls, it falls — yet, it is not, therefore, identical in character with 
the oak. So is the power of attorney to confess judgment fre- 
quently an incident of a note, and a valuable incident too, spring- 
ing into being at the same time, written on the same paper, and 
incapable of life after the note is paid. Yet, our Supreme Court 
has held that the power of attorney, attached to a note, and being 
frequently part of the same contract, does not pass to the endorsee 
of the note ; is not negotiable. Osborn v. Hawley, 19 Ohio 130. 

So a guaranty of payment, written by a third party on the back 
of a note, or on a separate paper, though it may be much the most 
valuable thing about the note, does not even pass to the endorsee of 
the note, unless there be express words of- negotiability in the con- 
tract of guaranty, as distinct from the same words in the body of 
the note. In other words the guarantor's contract cannot be nego- 
tiated unless it contain apt words to make it negotiable. 5 Wen- 
dell, 307 ; Ketchell v. Barnes, 24 Wend. 356 ; McLaren v. Wat- 
sons Ex'rs., 26 Wend. 425; Story on Bills, sec. 457; Chitty on 
Bills, ch. 6, page 273 ; 2 Hill, 188. 

In 5 Wendell, 308, Chief Justice Savage says: "Promissory 
notes are negotiable only by virtue of the statute, but this nego- 
tiable quality is not extended to any other instrument relating to 
the note." 

Indeed the quality of negotiability, by which a party to a con- 
tract is precluded from making any valid defence be may have 
against the binding obligation on such contract, is peculiar to notes 
and bills ; and in several of the States even promissory notes do 
not have that quality, though payable to order. It is in many 
cases, even as to notes and. bills, productive of harsh results ; but 
31 
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on the whole is of so great commercial necessity and convenience 
as to have found a ready acceptance among mercantile classes in 
England, even before the statute of 3d and 4th Anne, to have been 
recognized now by positive legislation in nearly all the States, and 
to be cheerfully, and even rigorously upheld in the courts. 

I could not dare, however, to bring any other class of contracts 
within the same rule, unless I clearly saw the same public necessity 
for it — and even then, under the modern distribution of powers in 
government, I should say it clearly belonged to the legislative de- 
partment to first establish the rule. 

It is observable that in every case of negotiability yet recognized 
by the courts, the existence of two elements has been required. 
First, it must appear that by the terms of the instrument the par- 
ties have themselves expressly undertaken to make it negotiable. 
Secondly, the law must find the contract of the parties to be one to 
which, for reasons of policy, it feels bound to give the legal effect 
proposed by them. These two elements were distinctly recognized 
in the early case of Grirard v. La Costa, 1 Dallas, 215, to be the 
grounds on which mercantile paper was clothed with the qualities 
of negotiability. Judge Shippen said in that case : " To make bills 
and notes assignable, the power to assign them must appear in the 
instruments themselves; and then the custom of merchants, in the 
cases of bills of exchange, and the act of Parliament, in the case 
of notes, operating upon the contract of the parties, will make 
them negotiable." 

It is upon precisely the same grounds that the parties expressly 
so undertook, and that the law found reasons of general policy for 
sanctioning that undertaking, that guaranties of negotiable paper 
have in certain cases been held to be negotiable. These principles 
have hitherto been of universal application. 

Neither of these elements exists here. The mortgagor has used 
none of the expressions of promise which have been held by the 
law to constitute a negotiable promise. The first and most import- 
ant element is wanting. Is the second element here? Is there 
any such public necessity requiring a mortgage to be negotiable as 
well as mercantile paper ? The object as to such paper is to facili- 
tate its transfer from hand to hand, its remittance by mail, or 



BAXTER vs. ROELOFSON. 483 

otherwise, to distant points, so that the party receiving it need not 
stop the course of his business to inquire into its origin, and the 
present relations of the original parties to it. 

But dealings in mortgages do not admit of the same rapidity. 
He who proposes to purchase must, if he act with any prudence, 
pause sufficiently to ascertain that the mortgagor had a title, 
whether the mortgage is executed in due form of law, and whether 
it be a first, second or third lien. Mortgages are not intended, 
like notes and bills, to form a part of the currency to be passed 
from hand to hand. They are rather a means of permanent invest- 
ment, and their purchase necessarily puts the purchaser to inquiry 
and deliberation. It will add little to his inconvenience to require 
of him also to ascertain from the mortgagor the subsisting relations 
between him and the mortgagee. 

We might say that as a contract of guaranty on a note would be 
negotiable, if it appeared to be the design of the parties to make it 
so, likewise would it be with a mortgage ; and that when a party 
makes his mortgage as security to a negotiable note, the plain 
inference is that he intends the mortgage to be negotiable also. 
But as the Court of Errors in New York, in the cases cited, refused 
to declare a guaranty negotiable by construction, and without apt 
words witnessing the intention of the guarantor, much less would I 
feel disposed to infer negotiability for the more unwieldy mort- 
gage. 

It may also be said that it makes no difference to the obligor 
whether he is precluded from defences on his mortgage or not, so 
long as he is precluded from denying any part of the debt in a suit 
on the note. And this is ordinarily true. He must pay his debt 
at any rate, and if his land is not subjected to its payment under 
the mortgage, it, as well as other of his property, is liable in exe- 
cution. 

To this purport is the citation from Powell on Mortgages, vol. 3, 
page 908, note t, in which is expressed the opinion of the author 
merely, that where a mortgage accompanies the negotiable note of 
the mortgagor, it may be regarded as negotiable, because the as- 
signee has a legal remedy which a court of equity will not take away. 
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That is, the mortgagor being liable, at all events, to pay the amount 
of the note to the holder of the note and mortgage, a court of equity 
•will not permit him to evade the payment of an admitted debt by 
withdrawing from it the security which he himself had appointed 
for its payment. 

Of the like purport is the case in 5 Barbour, 132, in which, it 
having been already determined in a suit at law for the debt, that 
the debtor, who had also made a mortgage, could not avoid pay- 
ment of the debt on the ground of usury, and judgment had gone 
against him. In a subsequent suit in equity for foreclosure of the 
mortgage, the same defence being set up by the defendant, the 
court said : " It is enough that he had an opportunity of trying the 
question, and that matter has been adjudged against him." 

So in Reeves vs. Scully, Walker's Ch., 248 ; Scully having made 
his negotiable note, and a mortgage to secure it, they were assigned 
by the mortgagee to the plaintiff. The suit was to foreclose the mort- 
gage, and Scully attempted to defend on equities between him and 
the mortgagee. The court said : " The decree must be entered for 
the amount of the note and mortgage. Reeves, as bona fide endor- 
see of the note, was not affected by the equities existing between 
maker and payee. It would have been otherwise if a bond instead 
of a note had been given with the mortgage." No authorities are 
cited to sustain the judge's opinion, and though it may seem to as- 
sert that the mortgage was negotiable because the note was, I am 
unwilling to follow him to that extent. 

But the case we have in hand is not the case where the maker of 
a negotiable note makes a mortgage on his own property to secure 
that note. It seems to me to be quite another and a different case, 
and to be outside of the equitable consideration governing the fore- 
going cases. Here the mortgagor makes her mortgage to secure 
not her own debt but another's, and though the maker of the notes, 
the debtor, may be precluded from all defences against the innocent 
endorsee of the notes, yet it does not follow that his surety, -who 
makes her mortgage to secure his debt, shall be similarly affected. 
He makes one contract, viz : to pay the debt ; she another, viz : to 
hold her property subject to the lien of the debt. His contract is 



BAXTER ts. ROELOFSON. 485 

negotiable, as containing apt words to make it so, and by special 
authority of the statute as well as the law merchant ; while her 
contract contains no apt words to make it negotiable, and is not 
within the statute relating to negotiable instruments. No proof is 
offered, either, of any custom among the merchants or others, by 
which a contract of pledge is negotiable. 

There may be, and I am inclined to think there is, among the 
bar a prevalent notion that a mortgage made to secure a negotiable 
note is itself negotiable in as full a sense as the note. Such was 
my own impression before the argument of the present case, and it 
has been with a good deal of hesitation that I go counter to it. 
Whence has such an impression sprung among the bar? In analyz- 
ing my own ideas upon the subject, I find it was in my mind from 
the force of the maxim — that the mortgage is an incident of the 
debt, and follows the debt into whosoever hands it goes. The maxim 
is undoubtedly correct and founded in good sense. In the Leading 
case establishing it, Martin vs. Mowlier, 2 Burr., 969, Lord Mans- 
field observed, with his usual vigor of expression : "A mortgage is 
a charge upon the land, and whatever will give the money will carry 
the estate in the land along with it, to every purpose." 

The same doctrine has been adopted in innumerable cases since, 
and with no exception or qualification. Yet what are the cases ? 
With a single exception, to be more particularly noticed, every one 
of them, so far as I am aware, were cases in which the question 
simply was as between the mortgagee and his assignee. Thus, the 
mortgagee having transferred the debt, and made no formal trans- 
fer or assignment of the mortgage, the question was whether an 
assignment of the mortgage followed by construction of law. The 
courts said certainly it did. It could do the mortgagee no good to 
withhold the security after he had transferred the debt. It would 
simply be acting the part of the dog in the manger, and the law 
would not presume that he intended so to act when he transferred 
the evidence of the debt. It would presume that he intended at the 
time to transfer also the security for the debt. Walker's Ch. 251 ; 
5 New Hamp. 420 ; 8 Pick. 490 ; 4 Ohio, 320. Yet if, for reasons 
subsisting between him and the mortgagor, he especially desired not 
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to transfer the mortgage security, but the debt only, and so stipu- 
lated with the assignee of the debt, he might do so, and then the 
debt would not take the security with it. 5 Cowen, 202. 

Or, if in transferring the debt, it being evidenced by a negotiable 
note, he also transferred the mortgage, but the latter with an express 
stipulation that the transfer or assignment was subject to all equi- 
ties subsisting between him and the mortgagor ; that he might do. 

Such reservation of the rights of the mortgagor was made in 
Fisher vs. Otis, 3 Chandler, 83, and the case really turned upon 
that. Yet the court did also go further, though not necessary to 
the conclusion in the case, and asserted all that is claimed by plain- 
tiffs in this case. Hubbell, Judge, said : " The rule is well settled 
that a mortgage is a mere incident to the note, and may be extin- 
guished by its payment or passed by its transfer." This is all true 
enough, but then he proceeds and says, that where the note is ne- 
gotiable and passes into the hands of an innocent holder, the "mort- 
gage, in such cases, would pass as an incident to the note, and might 
be enforced by the holder, in spite of any existing equities between 
the mortgagor and mortgagee. This doctrine is sustained by re- 
spectable authorities, and by the reason and sound policy which 
have long ruled in relation to commercial paper." The learned 
judge did not, however, cite any authorities, respectable or other- 
wise, that sustained more than his first proposition, unless it be 
Powell on Mortgages, vol. 3, page 908. This I have already 
considered as not sustaining the doctrine as claimed. I have also 
expressed my views upon the question of commercial policy as in- 
volved, and cannot, for the reasons stated, agree with Judge Hub- 
bell in that case. 

Nor does the maxim, that the mortgage is an incident to the debt, 
seem necessarily to imply, as I have before said, that it partakes of 
all the characteristics of the debt. 

There is also another reason which seems entitled to weight in 
this matter, when a third party makes a mortgage on his property 
to secure the debt of another. In such case the mortgagor is a 
mere surety, and as such is to be deprived of no right by implica- 
tion. Unless his mortgage is clearly negotiable, and is obtained 
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and used for the purpose represented, a court would not enforce the 
lien. 11 Maryland, 469; IS Penn. St. 415; 3 Paige, 614; 
3 Sa-ndf. 135 ; 2 Story's Eq. 1373. 

But supposing the foregoing views to be erroneous, there is still 
another reason peculiar to this case, against giving any further effect 
to the mortgage than its terms plainly import, namely, that it is 
made by a married woman, by one who is competent in law to make 
only a particular kind of contract, who could not by any possibility 
make a bill or note or other negotiable instrument, who can ordi- 
narily charge her land, only for some benefit actually received to 
her estate, and who cannot even charge herself individually in debt. 
Yale vs. Dederer et ux., 18 N. Y. Smith, 265. 

If, in incumbering her lands in the only possible legal way for 
her husband's benefit, viz : by the joint execution with him of a 
mortgage in due form of law, she is defrauded into the act, in such 
a manner as to make her mortgage totally void, as between her and 
the mortgagee, would it not be an anomaly that the law should 
force upon the mortgage, by analogy or implication merely, the 
character of negotiable instruments, an.d say, that she should not 
set up the fraud against the enforcement of the lien ; provided the 
mortgage had been transferred to one who knew nothing of the 
fraud, but made no inquiry as to the good faith by which the mort- 
gage was obtained ? 

Finally, taking the pleadings to be true, I conclude that this 
mortgage was procured by false and fraudulent representations; it 
was therefore void rib initio. The mortgagee took no rights under 
it, and could transfer none. The false representation that the money 
was to be used in the main in establishing her husband in business, 
with the concealment of the fact that he was hopelessly insolvent, 
and that this large sum would no more than pay his indebtedness 
to C. P. Peck & Co., seems to me to affect alike the whole consider- 
ation. 

The demurrer to the answer is therefore overruled. 



